United States Court of Appeals
For the First Circuit

No. 00-1842

WLLIAMS. CUVM NGS AND JOYCE M CUMM NGS, TRUSTEES OF
W S. CUMM NGS REALTY TRUST, LUNDQUI ST, I NC.,
6 WCP, INC., AND ST. THOMAS REALTY FUND, | NC.,
Plaintiffs, Appellants,
V.

HPG | NTERNATI ONAL, | NC.

Def endant, Appell ee.

APPEAL FROM THE UNI TED STATES DI STRI CT COURT
FOR THE DI STRI CT OF MASSACHUSETTS

[ Hon. Douglas P. Wbodl ock, U.S. District Judge]

Bef ore

Sel ya, Lynch, and Lipez, Circuit Judges.

David R__Suny, wi th whomSusan F. Brand and Cummi ngs Pr operti es,

LC, were on brief, for appellants.
Jeffrey M Gaeber, with whomG aeber & Davis, P.C., Kenneth H.

Zucker, Mchael S. Hno, Stuart D. Lurie, and Pepper Hanmlton LLP, were
on brief, for appellee.




March 22, 2001




LYNCH, Circuit Judge. In the early 1980s, Cumm ngs

Properties bought several roofs manufactured by HPGInternational. The
roofs were i nstal |l ed on commerci al buil di ngs i n Wbbur n and Bur | i ngt on,
Massachusetts. The roofs were conposed of unrei nforced pol yvi nyl
chl ori de nmenbranes and were soldwith ten year warranties. After the
war ranty period, Cumm ngs | earned t hat such PVCroof s were subject to
catastrophic failure and, in 1997, i nquired of HPG HPGrecomrended
t he i nmedi at e repl acenent of all of the roofs. Before Cumm ngs did so,
one of the roofs shattered and had to be replaced, nmd-w nter.

Al t hough the roofs had outl asted the warranty peri ods,
CQumm ngs sued for deceit and negligent m srepresentati on, based on oral
st at ement s HPG had nmade at the ti ne of sale. Cumm ngs al so sued for
vi ol ations of Mass. Gen. Laws ch. 93A, saying, inter alia, that HPGat
| east had a duty to warn, both before and after the end of the ten year
warranty period.

The district court entered summary j udgnent for HPGon al |
claims. The case presents nunerous issues under Massachusetts
commerci al | aw.

On appeal fromentry of summary j udgnent, we sunmari ze t he

facts in the light nost favorable to plaintiffs.?

I n 1980, Cumm ngs sought to replace the roof on one of

! Plaintiffs include WIliamS. and Joyce M CQumm ngs, trustees
of the WS. Cunmm ngs Realty Trust; Lundquist, Inc. and 6 WCP, Inc.,
subsi di aries of the Trust; and St. Thomas Real ty Fund, Inc., a Trust
affiliate. Collectively we call them "Cunm ngs."
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several comercial buildingsinMssachusetts that it owms. Cumm ngs
consi dered a variety of roofing systens on the market, including
unr ei nforced pol yvi nyl chl ori de (PVC) nmenbr ane r oof s manuf act ur ed by
HPG I nternational. During several neetings between HPGand Cunm ngs,
HPGrepresentatives told Cunm ngs that their PVCroof: 1) would | ast
20 years; 2) would performbetter and | ast the sanme or | onger than
ot her conmerci al roof systens onthe nmarket; and 3) was suitable for
use inthe variableclinmte of Massachusetts. 1n 1980, 1981, and 1983,
Cumm ngs purchased unrei nforced PVCroofs fromHPGfor three of their
buil dings. In 1990, St. Thomas Realty Fund, Inc., a Cumm ngs entity,
pur chased a bui | di ng whi ch had had such a HPGroof installedin 1986.
Each roof carried with it a ten year warranty, which covered any
condition caused by defective material supplied by HPG

Unr ei nforced PVC nenbrane roofs proved to be prone to
"shattering," or sudden fragnentati on of t he nenbrane. Unreinforced
PVCroofs are nost |ikely toshatter in coldweather. HPGI earned of
t he probl emas early as 1988, but it i s not cl ear howwel |l known t he
shatt eri ng phenonmenon was before that tinme. By 1990, HPG mai nt ai ned a
| og of "Shatter Occurrences" docunenting 121 of its roofs that had
shattered, at an average age of between eight to ten years.

I n 1990, two roofing conpani es el sewhere that had i nstal |l ed
HPG unr ei nf or ced PVC nenbr ane r oof s cont act ed HPG about t he shattering

problem One asked HPGto joinit in sending anotice to owners of
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t hose roof s to warn themof t he defect and to recommend renedi al acti on
to prevent possible future shattering. The other, awarranty service
contractor for HPG expressed concern about the risk of shattering and
urged HPGto i ssue a statenent. It al so suggested HPGoffer reduced
pri ce upgrades on out-of -warranty roofs to prevent shattering. HPG
apparently did not act on t hose suggestions, nor didit notify Cunm ngs
of the shattering phenonenon.

Al'so in 1990, two roofingindustry trade groups i ssued a
j oint paper docunenting the shattering phenonenon occurring in
unrei nforced PVC roofs and recommendi ng safety and repl acenent
procedur es. Another paper, published sonetine after 1992, docunent ed
probl ems bet ween 1979 and 1984 wi t h unrei nforced PVCroofs such as
enbrittlement, shrinkage, and i npact fractures, althoughit was uncl ear
whet her there were any incidents of shattering during that peri

Qurmm ngs | ear ned of the shattering phenomenon around 1997 and
cont act ed HPG whi ch recommended t he i mredi at e repl acenent of CQumm ngs'
unr ei nforced roofs. Before Cunm ngs had t aken any acti on, however, on
Decenmber 15, 1997, the roof installed in 1980 shattered, forcing
Cummi ngs to replace it on an enmergency basis. Cumm ngs has since
repl aced two of the remai ning three roofs as a precaution, and plans to
repl ace the fourth roof soon. HPGhas refused to assune fi nanci al
responsibility for those repl acenents.

Cunmm ngs instituted this acti on seeki ng conpensation for the
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costs associ ated with repl aci ng the four roofs, claimngthat HPG made
representations about the useful life and quality of the roofs which,
inlight of the shattering defect, were fal se and m sl eadi ng. Cunm ngs
saysit reliedon HPG s fal se representati ons and, since theroofs did
not | ast 20 years or performbetter than ot her roofs, the fact that the
warranti es have expired should not bar its claims. Cumm ngs al so
all eges that HPG committed unfair practices in violation of
Massachusetts' consumer protection | aw, Mass. Gen. Laws ch. 93A, § 11,
because HPGfailed to warn it of the shattering defect, which HPG
al | egedl y knew about by 1988, whil e Cumm ngs' warranties were still in
effect.

The district court granted sunmary j udgnent i n favor of HPG
concl udi ng t hat HPG s represent ati ons wer e non- act i onabl e st at enent s of
opi ni on, and al so finding that there was no evi dence HPG knew t he
statenents were fal se at thetine they were made. The court hel d t hat
HPG had not vi ol at ed Chapter 93A by failing to warn Cumm ngs about the
ri sk of shattering, if aduty towarn existed at all. HPGwas al so
grant ed summary j udgnment on Cunmi ngs' cl ai mbased on t he r oof owned by
plaintiff St. Thomas Realty, as the court found no evi dence that St.
Thonmas Realty's predecessor was the recipient of any false
representations.

1.

We review de novo the district court's grant of summary
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judgnment. Thonmas v. Eastman Kodak Co., 183 F. 3d 38, 47 (1st Cir.

1999), cert. denied, 528 U.S. 1161 (2000). Summary judgnent is

appropriate if "the pl eadi ngs, depositions, answers tointerrogatories,
and adm ssions onfile, together wwththe affidavits, if any, showt hat
thereis nogenuineissueastoany material fact and that t he novi ng
partyisentitledtoajudgnment as amatter of law. " [d. (quoting Fed.
R. Civ. P. 56(c)). Massachusetts |aw governs.
A. The M srepresentation Clains

At first blush, it seems oddto permt an action for either
deceit or negligent msrepresentation where the supposed
nm srepresentation is the subject of an express warranty (which
disclains all other warranties by itsterns) andit is clear there was
no breach of that warranty. |n general, under Massachusetts law, if
"the contract was fully negoti ated and voluntarily signed, [then]
plaintiffs may not raise as fraudul ent any prior oral assertion

i nconsi stent with a contract provisionthat specifically addresses the

particul ar point at issue." Starr v. Fordham 648 N. E. 2d 1261, 1268

(Mass. 1995) (quotingTurner v. Johnson &Johnson, 809 F. 2d 90, 97 (1st

Cir. 1986)).

But as to deceit actions, Massachusetts courts, for public
pol i cy reasons, have | ong hel d that a party cannot i nduce a contract by
fraudul ent m srepresentations and t hen use contractual devices to

escape liability. See Bates v. Southgate, 31 N. E. 2d 551, 558 ( Mass.
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1941) ("[Clontracts or clauses attenptingto protect a party agai nst
t he consequences of his own fraud are agai nst public policy and void
wher e fraud i nduci ng the contract is shown. . .."). Here, Cunm ngs
claims that it would not have bought the roofs but for HPG s
nm srepresentations, and soits deceit claim based on HPG s al | egedl y
fraudul ent m srepresentations, is not barred by t he exi stence of an
express warranty.

As for CQumm ngs' negligent m srepresentationclaim insone
ci rcunmst ances an express warranty wil|l operate as a bar to recovery.
Where the l egal ity of the bargaining process is not at i ssue, aparty
cannot avoid its contractual obligations by seeking recovery for

negli gent m srepresentati on. See Sound Techni ques, I nc. v. Hoffnan,

737 N. E. 2d 920, 927 (Mass. App. Ct. 2000) (decliningto "ignore our
general policy of uphol di ng freedomto contract by all owi ng [plaintiff]
to avoid a contractual disclainmer that it agreed to, uni nfluenced by
any fraud or other egregious or intentional m sbehavior on
[ defendant's] part"). The express warranty in this case does not

contain an integration clause |like the one inSound Techni ques, which

stated that the party "has not been influenced to enter intothis
transaction nor has [it] relied upon any warranti es or representati ons

not set forthinthisinstrunent." 1d. at 922.2 W do not, however,

2 | ndeed, the record only includes warranties for two of the
four roofs that are the subject of thislitigation. Those warranties
purport to disclaimall other warranties, ingeneral terns, but do not
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expl ore whether this differenceinwarranty | anguage matters under
state law, as HPG has not argued this point.
1. Opinion v. Fact

There is an inportant threshold determ nation for any
m srepresentation claim be it for deceit or for negligent
m srepresentation: only statenents of fact are acti onabl e; statenents

of opinion cannot giverisetoadeceit action, MEneaney v. Chest nut

Hill Realty Corp., 650 N. E. 2d 93, 96 (Mass. App. Ct. 1995), or to a

negligent m srepresentation action, Logan Equip. Corp. v. Sinon

Aerials, Inc., 736 F. Supp. 1188, 1199 (D. Mass. 1990) CQumm ngs ar gues

that the district court erredin concludingthat HPG s represent ati ons
about its roofs were non-actionabl e statenents of opinion. Astothe
first statenent -- that the roof would | ast twenty years -- we do not
consider it to be a statenent of opi nion. The second statenent, the
supposed superiority of the PVC product, does fall in the opinion
cat egory, as normal commercial puffing. HPG s statenent that the roof
was suitable for the NewEngland Climateis closetothe line between
the two categories, but it is at | east arguably nore | i ke a st at enent
of fact than of opinion.

Todrawthe difficult distinction between a statenent of fact

and a st at enent of opi ni on, Massachusetts courts have | ooked to t he

contai n any type of integration clause di scl ai m ng any representations
or warranties not set forth in the agreenent.
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Rest at ement ( Second) of Torts, which provides that arepresentationis
one of opinion "if it expresses only (a) the belief of the naker,
wi t hout certainty, astothe existence of fact; or (b) his judgnment as
to quality, value, authenticity, or other matters of judgnent."

Rest at enent (Second) of Torts 8§ 538A (1977), quoted i n McEneaney, 650

N. E. 2d at 96. Statenents toutingthe superlative quality of anitem

such as "m nt condition" or "prine merchandi se" are consi dered nere
"puffing"” or "seller's tal k," non-actionabl e statenents of opi ni on.

G eenery Rehab. G oup, Inc. v. Antaram an, 628 N. E. 2d 1291, 1293 ( Mass.

App. Ct. 1994); see also Powell v. Rasnussen, 243 N. E. 2d 167, 168
(Mass. 1969) (statenents of mere opinion, estimte, or judgnment cannot
give rise to deceit action).

I n contrast, statenents that are susceptible of actual
know edge can giveriseto aclaimof deceit, if those statenents are

false. Zimrernman v. Kent, 575 N. E. 2d 70, 74-75 (Mass. App. Ct. 1991).

For exanpl e, a statenent by t he buil der of a house that "there woul d be
nowater inthe cellar” was deened an acti onabl e m srepresentati on
because it was suscepti bl e of the builder’'s actual know edge, Pi etrazak
v. MDernpott, 167 N. E 2d 166 (Mass. 1960), as was a false
representation by a corporate agent about a corporation's net worth,

&open v. Anerican Supply Co., 407 N. E. 2d 1255, 1257 (Mass. App. Ct.

1980). Even a statenent that in formis one of opinion "nmay constitute

a statenent of fact if it may reasonably be understood by t he reci pi ent
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as inplying that there are factstojustify the opinion or at | east
that there are no facts that are inconpatiblewithit." MEneaney, 650
N. E. 2d at 96. Here, HPG s representationthat their roofs woul d | ast
twenty years was specific and verifiable, not a mere expression of
opi nion or estimate. That statenment was suscepti bl e of HPG s act ual
know edge, and, even if opinion, indicatedthat HPG the manufacturer
of theroofs, knewfactstojustifyits statenent. Simlarly, HPG s
statenent that the roofs were suitabl e for the Massachusetts clinmateis
at | east arguably a statenent of fact.
2. Elements of Deceit

The borderline between what is an acti on for deceit and what
is an action for negligent m srepresentation is unclear under
Massachusetts caselaw. In an action for deceit under Massachusetts
law, a plaintiff nust show that the defendant: nmde a false
representation of material fact; for the purpose of i nducing reliance;
and that plaintiff relied upon the representation to his or her

detrinment. Danca v. Taunton Sav. Bank, 429 N. E. 2d 1129, 1133 ( Mass.

1982); Snyder v. Sperry and Hut chi nson Co., 333 N E. 2d 421, 428 ( Mass.
1975). Proof of intent to deceiveis not required, solongasthereis
proof of afalserepresentation of fact suscepti bl e of the speaker's
know edge. Snyder, 333 N. E. 2d at 428. The uncertainty hastodow th
what role the speaker's know edge of the falsity plays.

Many Massachusetts cases say t hat an el enent of deceit is
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t hat t he speaker "nade a fal se representation of a material fact with
know edge of its falsity." Danca, 429 N E 2d at 1133 (enphasi s added);

see al so Sl aney v. West wood Auto, Inc., 322 N. E. 2d 768, 779 (Mass.

1975) (conparing common | awfraud to Chapter 93Aclaim; Barrett Assoc.

v. Aronson, 190 N. E. 2d 867, 868 (Mass. 1963); Kilroy v. Baron, 95

N. E. 2d 190, 191 (Mass. 1950); Rood v. Newberg, 718 N. E. 2d 886, 892

(Mass. App. @. 1999); accord Borden v. Paul Revere Lifelns. Co., 935

F.2d 370, 379 (1st Cr. 1991). But other deceit cases say "plaintiffs
need not prove that [ defendant] knewhi s statenent to be fal se" so | ong
as thereis proof that the representati on was fal se and suscepti bl e of

actual know edge. N ckerson v. Matco Tools Corp., 813 F. 2d 529, 530

(1st Gr. 1987); see al so VMark Software, Inc. v. EMC Corp., 642 N. E 2d

587, 593 n.9 (Mass. App. . 1994) (speaker need not knowstatenent is
false if fact represented is susceptible of actual know edge);

Zi mer man, 575 N. E. 2d 70 at 74 (sane); Acushnet Fed. Credit Unionv.

Roderick, 530 N. E. 2d 1243, 1244-45 (Mass. App. Ct. 1988) (sane).

At the very least, there is a lack of clarity in

Massachusetts caselaw. See lnre Friedlander, 170 B.R. 472, 476-78

(Bankr. D. Mass. 1994) (noting confusion). The confusion nmay stemfrom
t he m xi ng of t he concept of know edge with the concept of intent to
decei ve, or fromuse of | anguage wi t hout an effort to di stingui sh whi ch
sort of misrepresentationis alleged. The Suprene Judicial Court has

not, as best we cantell, addressed this question. But it has referred
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to the Restatenent (Second) of Torts inthis area, see Robertson v.

Gaston Snow & Ely Bartlett, 536 N. E. 2d 344, 349 (Mass.) (intentional

nm srepresentation), cert denied, 493 U. S. 894 (1989); Rasnussen, 243
N. E.2d at 168-69 (sane); Danca, 429 N E.2d at 1134 (negligent
m srepresentation), so we will use those Restatenment definitions.

Si nce Massachusetts consi ders deceit to be a variety of
fraud, we utilize the definitionin Restatenent (Second) of Torts §
526:

Am srepresentationis fraudulent if the maker

(a) knows or believes that the matter i s not as

he represents it to be, (b) does not have the

confidence inthe accuracy of his representation

that he states or inplies, or (c) knows t hat he

does not have the basis for his representation

that he states or inplies.
"Know edge" for the purpose of showi ng fraud i s established by any of
t hese three conditions. Aclai mof deceit has been categorized as an

intentional tort, Mohr v. Com 653 N. E. 2d 1104, 1115 n. 16 (Mass. 1995);

G&BAssoc. v. Springfield, 653 N E. 2d 203, 205 (Mass. App. Ct. 1995).

As wi || be discussed |later, "[mere negligence in discoveringthe
fal sity before maki ng the representationis not sufficient for an
action in tort for deceit, but it is enough for an action in
negligence." 37 J. Nolan & L. Sartorio, Massachusetts Practice § 143
at 240-41 (2d ed. 1989). A defendant who nekes a fal se st atenent may
beliablefor deceit if heinplicitly conveyed t hat he had know edge of

the represented fact. See McEneaney, 650 N. E. 2d at 96; Rest at enent
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(Second) of Torts § 526.
The i ssue i s whether, at the ti ne HPGmade t he st at enent s,

HPG knewt hat the statenents were fal se withinthe Restatenent test.

See Zi merman, 575 N. E. 2d at 74. Here, Cunm ngs has failed to offer
evi dence t hat HPG had any basi s for know edge t hat t he statenents, at
the tinme they were made, were false, a failure that is fatal to
Cumm ngs' decei t claim See id. at 74-75.

The | atest that HPG coul d have made any al | egedly fal se
representations was 1986, assum ng arguendo t hat Cumm ngs can nmai ntai n
a cl ai mbased on the 1986 roof on a building soldto St. Thomas Real ty
in 1990, seeinfra. Cunm ngs offers asingle article, dated 1986,
reporting probl ens (other than shattering) wwth PVCroofsinthe early
1980s, and admits that it has no basis to i mpute knowl edge of t hat
report to HPGat the tinme of the sales. The letters and t he ot her
articles Cumm ngs relies on post-date the 1986 sal e, as does the
shatter | og, which shows that by 1990, HPGhad tracked cl ai ns of 121
shattered roofs. Thereis sinply no evidence to suggest that HPGknew
or shoul d have known that its statenents about its product were fal se,

in the Restatenment sense, when HPG nmade the statenents.

3. Negligent M srepresentation
Cunmm ngs al so pursues a negligent m srepresentationclaim
whi ch, under Massachusetts law, requires it to prove that HPGprovi ded

it wwthfalseinfornationand"withfailureto exercise reasonabl e care
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or conmpetence i n obtai ning or comruni catingthe information." Nota

Constr. Corp. v. Keyes Assoc., 694 N. E. 2d 401, 405 (Mass. App. Ct.
1998).
a. Econom c Loss Doctrine

The di strict court di smssed the negligent m srepresentation
claim predictingthat Massachusetts courts woul d apply the "econom ¢
| oss doctrine" inanewcontext -- to preclude cl ai ns of negligent
m srepresentati on about statenments as tothe viability of products nade
inaconmercial settingtoinducethe purchase of products where the
product i s subject towarranties. The district court reliedonthe

t hought ful anal ysi s of the question contai ned inSebago, Inc. v. Beazer

East, Inc., 18 F. Supp. 2d. 70 (D. Mass. 1998).

I nthe context of ordinary negligenceclainsintort actions,
t he Suprene Judi ci al Court has held that "purely econom c | osses are
unrecoverableintort andstrict liability actions inthe absence of

personal injury or property damage."” EMR Corp. v. Boston Edi son Co.,

613 N E. 2d 902, 903 (Mass. 1993) (rejecting clai mthat negligent repair
of electric |lines caused power out ages whi ch caused | oss of profits);

accord Garwet h GCorp. v. Boston Edi son Go., 613 N. E. 2d 92, 93-94 ( Mass.

1993) (rejectingclaimthat negligent oil spill caused damages f or
delay inability to conplete contract work). The SJCthus aligned
itself withthe mjority rule as to the econonic | oss doctri ne and

cited a Suprene Court case whi ch hel d t hat where a comrer ci al product
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injures itself and not hing or no one el se, thereis noneedto create
a product liability cause of acti on i ndependent of contract obligation.

See FMR Corp., 613 N. E. 2d at 903 (citingEast Ri ver Steanship Corp. v.

Transanerica Delaval, Inc., 476 U S. 858, 871-75 (1986)).

On the ot her side of theissue, asthedistrict court here
and i n Sebago recogni zed, Danca suggests that the economc injuryrule
does not apply to bar negligent m srepresentation clainms. Danca
recognized a cause of action against a bank that nmade
nm srepresentations that ledto plaintiffs proceedingto a sale which
t hey ot herwi se woul d have cancel | ed. Danca, 429 N E. 2d at 1134. The
court handl ed t he overl ap betweenthis tort and contractual obligations

by wusing special danmages rules. | d. Danca can perhaps be

di stingui shed, as Sebago suggests, as a case in which the contract
obligationandthetort liability were not entirely coextensive because
t he m srepresentation cl ai mstemred fromt he provi sion of services, and

not a defective product. See Sebago, 18 F. Supp. 2d at 96. But in

1998 t he Massachusetts Appeal s Court flatly stated, wi t hout draw ng
di stinctions, that "[a]n exceptiontothe [econom c | oss] doctrine
permts recovery for economc |osses resulting from negligent
m srepresentation.” Nota, 694 N E.2d at 405.

It is not clear tous whichroute Massachusetts wll take as
to the application of the econom c |oss doctrine to negligent

m srepresentation clains. It may choose the EMRnodel or it may choose
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t he Danca nodel , or do sonmething el se. As aresult, weturnto anore
traditional form of analysis, which disposes of the claim
b. Elenments of Negligent M srepresentation

Looking to the Restatenent (Second) of Torts definition,
Massachusetts courts have held that in order to recover for negligent
m srepresentation, aplaintiff must showthat the defendant: (1) inthe
course of its business, (2) suppliedfal seinformation for the gui dance
of others (3) intheir business transactions, (4) causing and resul ting
i npecuniary loss tothose others (5) by their justifiablereliance
upon the information, and (6) that it failed to exercise reasonabl e
car e or conpetence i n obtai ni ng or communi cating theinformtion. Fox

v. E&J Gattozzi Corp., 672 N. E. 2d 547, 551 (Mass. App. Ct. 1996)

(citing Restatenment (Second) of Torts 8 552(1) (1977)); see al so

Massachusetts School of Lawat Andover., Inc. v. Anerican Bar Ass'n, 142

F.3d 26, 41 (1st Cir. 1998). Although courts sonetines analyze
negli gent m srepresentation cl ai ns and deceit cl ai ns t oget her, the
degree of culpability aplaintiff nust proveto establishliability for
negligent msrepresentationis different, and | ess demandi ng, than t hat

toestablishliability for deceit. See Sound Techni ques, 737 N. E. 2d at

926 (" Fraud and [ negli gent m srepresentation] enbody two di fferent

states of mnd. . ..") (quotingSnyder v. Lovercheck, 992 P. 2d 1079,

1088 (W. 1999)): W Page Keeton, ed., Prosser and Keeton on Torts, §

107 at 742 (5th ed. 1984) (scienter el enent di stingui shes deceit action
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from negligent m srepresentation action).

In general, Massachusetts courts treat negligent
m srepresentation clainm nore as negligence actions than deceit
actions, focusing onthe degree of care exercised by t he speaker in
maki ng the statement. See Danca, 429 N. E. 2d at 1133 (fi ndi ng conduct
and words "negligently nmade" gave rise to negligent m srepresentation
claim. For anegligent m srepresentationclaim courts ask sinply
whet her t he speaker was negligent infailingto discover the falsity of

his or her statenents. Seeid.; Prosser and Keet on on Torts, 8 107 at

745 (representation may be negligent where there is a "l|lack of
reasonabl e care in ascertaining the facts, or in the manner of
expressi on, or absence of skill and conpetence required by a particul ar
busi ness or profession").

Even under a negligence standard, however, Cumm ngs has
failed to provide any evi dence that HPG coul d have known t hat t he
representati ons were fal se when nade. The future perfornmance of the
roof s cannot alter what HPGknewat the ti nme t he st atenents were nade.
Accordi ngly, Cunm ngs' negligent m srepresentationclaim likeits

deceit claim nust fail. See Lawton v. Dracousi s, 437 N. E. 2d 543, 547

(Mass. App. Ct. 1982) (rejecting negligent m srepresentationclaim
where no evidence speaker had know edge of undi scl osed facts).
B. Chapter 93A, 8 11 Clains

Cunm ngs al so argues that the district court's sunmmary
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j udgnment was i nproper onits clains under Mass. Gen. Laws ch. 93A, 88
2, 11, because HPG s m srepresentations and failuretowarnit of the

shatter defect constitute actionable "unfair or deceptive acts or
practices."” Chapter 93Ais broad in scope and does not cat al ogue t he
type of conduct fallingwithinits prohibition; instead, it references
theinterpretations of unfair acts and practi ces contained in section
5 of the Federal Trade Comm ssion Act, 15 U. S.C. § 45(a)(1). See Mass.
Gen. Laws ch. 93A, § 2(a). Conduct is unfair or deceptiveif it is
"wi thinat | east the penunbra of sone conmon-1aw, statutory, or other

est abl i shed concept of unfairness” or "i mmoral, unethical, oppressive,

or unscrupul ous." PMP Assoc., Inc. v. G obe Newspaper Co., 321 N. E. 2d

915, 917 (Mass. 1975), quoted in Canbridge Plating Co., Inc. v. Napco,

Inc., 85 F.3d 752, 769 (1st Cir. 1996). The context in which the

unfair act took placeis of great inport. Kattar v. Denmpul as, 739

N. E. 2d 246, 257 (Mass. 2000).
1. Unfair M srepresentations

Cumm ngs argues that its failure to sustain deceit and
negligent msrepresentation clains should not prevent it from
est abl i shing a Chapter 93Avi ol ati on based on m srepresentation. Wile
it istruethat an action under Chapter 93A need not articul ate every
el ement of a common law tort claimin order to survive, see

Massachusetts FarmBureau Fed' n, Inc. v. Blue Cross, Inc., 532 N. E. 2d

660, 664 (Mass. 1989), a defendant's al |l egedl y unfair conduct "nust at
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| east cone withinshouting di stance of sonme establ i shed concept of

unfairness," Mssachusetts School of Law, 142 F.3d at 42. Here,

Cumm ngs' Chapter 93A claim is not even within earshot of a
m srepresentation claim There can be no cl ai mof unfai rness based on
a m srepresentation where, as we previously found, Cumm ngs has fail ed
to show HPG made any deceitful or even negligently fal se statenents.
2. Duty to Warn

Qumm ngs' al | egati on of unfairness based on HPG s failureto
warn is | ess easily dispatched.® It is uncontested that during at
| east sonme of Cummi ngs' warranty peri ods, HPGknewt hat there was a
substanti al occurrence of shatteringinits unreinforced PVCroofs. By
sone tinmein 1990, HPGhad sufficient notice that the roofs were prone
to catastrophic failure. At that tinme, three of the roofs were still
under warranty and one was not. Yet HPGsaid nothing. The questionis
whet her Cunm ngs has created a jury question as to whether HPG s
silencerisestothelevel requiredto showunfair or unscrupul ous
behavi or actionabl e under Chapter 93A

Li ke the district court, we reject Cumm ngs' argunent that

HPG was under a conti nui ng post-sal e duty to warn based onVassall o v.

s Al though failure towarn sounds intort, Massachusetts courts
have generally held that the econom c | oss doctri ne does not bar
recovery in actions brought under Chapter 93A. See Anastasi Bros.
Corp. v. Massachusetts Convention Cr. Auth., 1993 W 818553, at *3
(Mass. Super. Nov. 1, 1993); cf. Logan Equip., 736 F. Supp. at 1203
(al I owi ng Chapt er 93A cl ai mbased on m srepresentati ons despite finding
econom c | oss doctrine barred negligence claim.
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Baxter Healthcare Corp., 696 N E.2d 909 (Mass. 1998). That case

i nvol ved cl ai ns under t he nore forgiving consuner standard containedin
section 9 of Chapter 93A, where the defective product resulted in
personal injury. 1d. at 924. Asthe district court noted, to extend
therule inVassalloto clains between cormerci al parties under section
11 woul d be an unwarranted expansion of liability under Chapter

We anal yze this failure to warn cl ai munder section 11 of
Chapter 93Afirst by seeing if Massachusetts case |l awdealing with

failure to warn liability would apply here, thus, by anal ogy,

i ndi cating the exi stence of a93Aclaim Cf. Canbridge Pl ating, 85
F.3d at 769 (referringto conmon lawtorts to determ ne whet her conduct
givesriseto Chapter 93Aliability). Apost-sale duty towarn of a
def ecti ve product only ari ses under Massachusetts | awif the product

was negligently designed as originally sold. See WIlians v. Mnarch

Machi ne Tool Co., 26 F.3d 228, 232 (1st Gr. 1994); see also Cigna I ns.

Go. v. Oy Saunatec, Ltd., 2001 W 118896, *8 (1st Cr. Feb. 15, 2001).

I n Ci gna, applying Massachusetts | aw, we uphel d a damages award f or
failure to warn where plaintiff showed that the defective product
failedtoconformtoindustry safety standards at thetineit was sold
and | ater required nodi fication. Seeid. at *9. Here, Cumm ngs has
of fered no direct evidence that HPG s roof s were negli gently desi gned.
We are rel uctant to reason backwards to t hat concl usi on fromthe nere

fact of failure. Inaddition, there are Massachusetts cases sayi ng
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t hat t he purchaser of a manuf act ured product who cl ai ns as damages onl y
econom c | oss or danages caused by t he product itself cannot mai ntain
a cl ai mfor negligent design (where awarranty actionis avail able).

E.q9., Marcil v. John Deere I ndus. Equip., 403 N E. 2d 430, 434-35 ( Mass.

App. Ct. 1980).

That anal ysi s does not necessarily di spose of the unfairness
guesti on under Chapter 93A. |ndeed, thereis an argument, whichis not
frivol ous, that HPGshoul d have noti fi ed Cumm ngs about the ri sk of the
roofs shattering, and that its failure to do so was unet hi cal and
reaches the | evel of "unscrupul ousness” requiredin an action under
section 11 of Chapter 93A. The sudden collapse of a roof in a
commercial building could easily |l ead to damage to the building's
t enants, and there are arguabl y good public policy reasons to support
a duty to warn.

Even assum ng ar guendo t he exi st ence of such a duty, however,
Cumm ngs has not shown that HPG s failureto warn it about the roof
defect caused it any actual damage. It i s not enough for Cumm ngs to
say that had it known of the defect it woul d not have purchased t he
roofs; that argunent belongs with the m srepresentationclains. To
prove that HPG s failure to warn was acti onabl e unfair conduct,
Cunm ngs nust produce sone evi dence of injury that directly resulted
fromHPG s sil ence. Thereis no evidence of a m ssed opportunity to

reinforce the roofs | ess expensively than replacing them or sone
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damages, other thanto the roof itself, that coul d have been avoi ded.

See McCann v. Davis, Mal m& D Agostine, 669 N E. 2d 1077, 1079 ( Mass.

1996) (uphol di ng di sm ssal of Chapter 93Acl aimwhere plaintiff failed
t o showt hat defendant's negligence caused its damages and failedto

i dentify unfair conduct); Weeks v. Harbor Nat'l Bank, 445 N. E. 2d 605,

607 n. 2 (1983) ("[ D] amages are an essenti al el ement of the cause of
action" under Mass. Gen. Laws ch. 93A, 8§ 11.). Indeed, Cunm ngs does
not even argue for such damages. Rather, it seeks t he repl acenent cost
for the roofs. But the roofs were warranted for only ten years and
| asted that | ong, and | onger, without failing. There was, to be sure,
ariskthat they would fail withinthat period, but they did not. And
Curmm ngs di d have notice before the | ast one fail ed. W see no danages
fromthe failuretowarn. Summary judgnent on the Chapter 93Acl ai ns
was appropriate.

Finally, we note that Cumm ngsis not entitledto attorneys'
fees for its clainms that HPG vi ol ated section 11 of Chapter 93A
At torneys' fees are avail abl e under section 11if aplaintiff sustained
al oss of "noney or property"” due to a defendant's unfair practice.

Mass. Gen. Laws ch. 93A, 8§ 11; see also Jet Line Servs., Inc. v.

Anerican Enpl oyers Ins. Co., 537 N. E. 2d 107, 114 (Mass. 1989). Here,

Cunmi ngs has not shown any such | oss dueto HPG s failureto warn, and
as t he Massachusetts Supremne Judi cial Court has held, where a plaintiff

fails to prove any damages, "relief solelyinthe formof attorneys'
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fees may not be had." Jet Line, 527 N. E. 2d at 115.
C. St. Thomas Realty's Claim
W need not reviewthat part of the district court's decision
relating totheroof of plaintiff St. Thomas Realty, as that claimis
prem sed on Cumm ngs' fail ed m srepresentation and Chapter 93Acl ai ns.
M.
For these reasons, the judgnment of the district court is

af firnmed. Costs are awarded to defendant.
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